
CONFIDENTIALITY AGREEMENT


THIS CONFIDENTIALITY AGREEMENT ("Agreement") is made and entered by and between ______________, an individual, located at __________________________(“ Xxxxxx”), and ___________________________________,  located at ____________________________________ _______(“Recipient”) and is deemed effective as 

of January 21, 2004, the date of the first confidential disclosure of any kind by one party to the other.

WHEREAS, Xxxxxx has a product and business (“Product”) that includes, but is not limited to __________________________________________;  and


WHEREAS, the Product is confidential; and


WHEREAS, Recipient desires to inspect, discuss and learn about the Product for possible future purchase or as a technology partner or as a business partner or as an investor or as a subcontractor or a potential employee or as an employee or for other purposes; and


WHEREAS, For and in good consideration of the disclosure by Xxxxxx to Recipient of confidential information, the legal sufficiency of which consideration is hereby acknowledged, Recipient, to the extent it is authorized hereunder to utilize confidential information, accepts and receives confidential information in confidence and trust and in accordance with the terms and conditions of this Agreement.  Nothing in this Agreement shall obligate Xxxxxx to disclose any confidential information he otherwise desires to withhold.


NOW, THEREFORE, in consideration of the disclosure by Xxxxxx to Recipient of confidential information, the legal sufficiency of which consideration is hereby acknowledged, the parties hereto agree as follows:

1. Confidential Information.  For purposes of this Agreement, "Confidential Information" shall mean any and all trade secrets, intellectual property, and other confidential or proprietary information, in whatever medium recorded, whether written, oral, by visual, or any other form relating to Xxxxxx’s business, operations, activities or affairs.  Confidential information also includes the identity of Product and information which may be developed by Recipient in the course of its review of the Confidential information, including without limitation any analyses, compilations, studies or other documents based in whole or in part on any Confidential Information.

2.
Purpose for Disclosure.  Confidential information shall be utilized by Recipient solely for the purpose of permitting Recipient to engage in discussions with Xxxxxx regarding Product.

3.
Obligations of Recipient.  Recipient shall:



(a)
not use the Confidential Information for any purpose other than that set forth in Paragraph 2 of this Agreement; and



(b)
maintain the Confidential Information in strict confidence and prevent the disclosure of any Confidential Information or any portion of any Confidential Information to any third party (including without limitation parent, sister, subsidiary or other affiliated organizations of Recipient, and consultants, agents, auditors and subcontractors of Recipient) without the prior written approval of Xxxxxx; In the event Xxxxxx approves of any disclosure to any such third party, Recipient shall, prior to any disclosure, first obtain a written commitment from such third party making the terms of this Agreement applicable to such third party; and



(c)
prevent the making of copies of the Confidential Information or any portion of the Confidential Information other than as necessary for the purpose set forth in Article 2 of this Agreement; and



(d)
limit discussion of the Confidential Information to (i) those employees of Recipient or third parties which, in either case, have been pre-approved by Xxxxxx and which have executed commitments of confidentiality as provided herein, who have a need to know for the purpose set forth in Article 2 of this Agreement; and



(e)
immediately return all Confidential Information, including any copies or other tangible evidence of Confidential Information upon Xxxxxx's request to do so.


4.
Exceptions to Obligations.  The parties agree that the obligations of Recipient in Paragraph 3 of this Agreement will not extend to any information which Recipient can demonstrate by clear and convincing evidence:



(a)
is or becomes generally available to the public other than as a result of disclosure by Recipient, its officers, directors or employees; or



(b)
becomes available to Recipient from a third party in lawful possession of such information on a non-confidential basis provided such third party is lawfully entitled to make such disclosure; or



(c)
was available to Recipient on a non-confidential basis prior to commencement of Recipient’s discussions with Xxxxxx regarding the purpose set forth in Article 2 of this Agreement; or



(d)
is independently developed by Recipient without the benefit of or access to Confidential Information.

5.
Binding.  This Agreement shall be binding upon the parties and their officers, directors, employees, agents and representatives, and successors and assigns.


6.
Duration of Obligations.  The obligations of Xxxxxx under Paragraph 3 with regard to any portion of the Confidential Information will continue until one of the exceptions described in Paragraph 4 applies to such portion of Confidential Information.


7.
Disclosure Requests.  In the event that Recipient is requested or required in any proceeding to disclose any of the Confidential Information, it is agreed that Recipient will provide Xxxxxx with prompt notice of such request(s) so that Xxxxxx may seek an appropriate protective order or other appropriate remedy and/or waive Recipient's compliance with the provisions of this Agreement.  In the event that such protective order or other remedy is not obtained, or that Xxxxxx grants a waiver hereunder, Recipient shall furnish only that portion of the Confidential Information which, in the written opinion of its counsel, it is legally compelled to disclose and will exercise its best efforts to obtain reliable assurance that confidential treatment will be accorded any Confidential Information so furnished.


8.
Contacts.  Recipient agrees, on its own behalf and on behalf of each of its affiliates, that (i) requests for additional information, (ii) requests for facility tours, (iii) discussions or questions regarding procedures, and (iv) all other communications of any nature whatsoever regarding any possible transaction relating to Xxxxxx will be submitted or directed exclusively to Xxxxxx.  Recipient further agrees that, except and to the extent approved in advance and in writing by Xxxxxx, it will not cause its affiliates to, directly or indirectly or alone or in concert with others, enter into or conduct any discussions, negotiations, arrangements, agreements or understandings with any other person, firm or entity with respect to any possible transaction relating to Xxxxxx.


9.
Agent Discretion.  Recipient further understands that (i) Xxxxxx shall be free to conduct himself in connection with a possible transaction relating to Product as he shall determine from time to time (including, without limitation, (a) negotiating with any person, firm or entity and entering into a definitive agreement(s) without prior notice to Recipient or any other person, firm or entity (b) modifying the terms of any proposed transaction and (c) withdrawing from negotiations with Recipient), and (ii) Xxxxxx shall have the right to reject or accept any proposal or offer, for any reason whatsoever, in his sole discretion.


10.
Equitable Relief.  Recipient acknowledges that money damages would be both incalculable and an insufficient remedy for any breach of this Agreement by Recipient and that such breach would cause Xxxxxx irreparable harm.  Accordingly, Recipient agrees that in the event of any breach or threatened breach of this Agreement, Xxxxxx, in addition to any other remedies he may have at law or in equity, shall be entitled, without the requirement of posting a bond or another security, to equitable relief, including injunctive relief and specific performance.


11.
Limited Right.  Recipient agrees that no license or other right to use the Confidential Information other than as specifically provided for herein is granted, and that all of the Confidential Information (including any copies) is owned by Xxxxxx.

12. No Obligations to Consummate Business Transaction.  Except for this Agreement, Recipient agrees that no contracts related to Product exist between the parties hereto and that the parties are under no obligation to enter into any such contracts, whether by virtue of the existence of this Agreement or otherwise.  Xxxxxx is under no obligation to pursue Recipient’s participation in Product with Recipient until such time, if at all, Xxxxxx enters into a definitive written agreement with Recipient.

13. Severability.  If any provision of this Agreement is invalid or unenforceable, such provision shall be fully severable from this Agreement and the other provisions hereof shall remain in full force and effect and the remaining provisions hereof shall be liberally construed to carry out the provisions and intent hereof.

14. Entire Agreement.  The parties agree that this Agreement constitutes the entire agreement and understanding of the parties related to the subject matter hereof and supersedes all previous communications, proposals, representations and agreements, whether oral or written, relating hereto.

15. No Liability.  Xxxxxx makes no guaranty or warranty regarding the validity, accuracy or completeness of any Confidential Information or any other information furnished by Xxxxxx hereunder and shall not be liable with respect to or resulting from any use of any Confidential Information or any other information furnished hereunder, whether based in contract, tort (including negligence), strict liability or otherwise.

16. Modification.  The parties agree that this Agreement can only be modified by further written agreement between the parties.

17. Attorneys' Fees.  If any party hereto institutes any action or proceeding to enforce this Agreement, the prevailing party shall be entitled to collect from the non​-prevailing party reasonable attorneys' fees, paralegal fees, law clerk fees and other legal costs and expenses, both at the trial level and in any appellate proceeding.

18. Waiver.  No waiver by either party of any breach of any provision of this Agreement shall be con​strued as a waiver of any subsequent breach.  No action or in​action of either party shall be deemed to be a waiver of its rights under this Agreement unless such waiver is in writing and signed by the party to be charged with such waiver.

Applicable Law and Venue.  This Agreement has been executed in the State of Florida and shall be construed and enforced in accordance with the laws of the State of Florida.  In the event of any legal or equitable action aris​ing under this Agreement, the parties hereby agree that jurisdiction and venue for such action shall lie exclusively within the United States District Court for the YOUR CITY and the parties hereby specifically waive any other jurisdiction and venue for such action.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first mentioned above.

RECIPIENT





XXXXXX
By:__________________________


By:   _________________________

Print Name:___________________


Chris Bartlett

Title: ________________________


Date: _________________________

Date: ________________________
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